
5/2001

ILLINOIS HOUSING DEVELOPMENT AUTHORITY


MARKETING AGREEMENT


HTF #___  HOME #___  ML #___

This MARKETING AGREEMENT, (this "Marketing Agreement") made this             day of                 , 20        , between                                                                                                     , an Illinois                                                                               ("Owner"), and having its principal office at                                                                                                                               , and                                                                           , having its principal office at                                                                       ("Agent");


WITNESSETH:

In consideration of the terms, conditions and covenants hereinafter set forth, Owner and Agent mutually agree as follows:

1.
Definitions.  As used in this Marketing Agreement:

(a)
"Affirmative Fair Housing Marketing Plan" shall mean the Affirmative Fair Housing Marketing Plan dated                               , 20     , and approved by the Authority on                                   , 20       .



(b)
"Authority" shall mean the Illinois Housing Development Authority, a body politic and corporate established pursuant to the Illinois Housing Development Act, 20 ILCS 3805/1 as amended from time to time.

(c)
"Development" shall mean the real property commonly known as                                                                  and located in                                     , Illinois, and the improvements, buildings, appurtenances, and equipment located thereon, including 
              dwelling units,            garage spaces to be rented and                   square 


feet of commercial space.

(d)
"Initial Closing Date" shall mean the date of the initial closing of the Mortgage Loan.

(e)
"Initial Rent-Up" shall mean the period from the Initial Closing Date to the date when occupancy of dwelling units in the Development first reaches ninety-five percent (95%).

(f)
"Interim Income" shall mean all amounts actually collected as rents by the management agent for the Development from the Initial Closing Date up to and including the date of final completion of the Development, as determined by Authority.

(g)
"Lease" shall mean the form of lease, approved in writing by Owner and Authority, pursuant to which Owner has agreed to let, and a Tenant has agreed to accept, a Unit identified in the Lease in accordance with the terms of such Lease.

(h)
"Mortgage Loan" shall mean the Authority's mortgage loan in connection with the Development.

(i)
"Regulatory Agreement" shall mean the Regulatory Agreement, including all exhibits, executed by and among Owner and Authority governing the Development.

(j)
"Rent" shall mean that monthly amount which a Tenant is obligated to pay Owner pursuant to the terms of a Lease.

(k)
"Tenant" shall mean a person or family occupying a Unit pursuant to a Lease.

(l)
"Tenant Selection Plan" shall mean the Tenant Selection Plan adopted by Owner and approved by Authority on                              , 20        .

(m)
"Unit" shall mean a dwelling unit in the Development.

2.
Appointment and Acceptance.  Owner appoints Agent as exclusive agent for the marketing of the Development, and Agent accepts the appointment, subject to the terms and conditions set forth in this Marketing Agreement.

3.
Regulation by Authority.  Agent acknowledges receipt of the Regulatory Agreement, on or prior to the date of execution of this Marketing Agreement, and certifies to Owner and Authority that, as Agent, it shall undertake and perform all of Owner's duties and responsibilities hereunder in compliance with the terms of the Regulatory Agreement.

4.   
Marketing Plan.  Attached hereto as Exhibit A and by this reference made a part hereof is a copy of the Marketing Plan (the "Plan") for the Development, prepared by Owner and Agent and approved by Authority.  The provisions of this Marketing Agreement are to be read in conjunction with and not as a limitation upon the specific obligations of Agent as set forth in the Plan.  Agent agrees to comply with all applicable provisions of the Plan, regardless whether specific reference is made thereto in any particular provision of this Marketing Agreement.

5.
Integration Plan.  If the Development is comprised of both market rate and low income units, and consists of more than one building, an Integration Plan which outlines the distribution of low and very low income households and families throughout the Development, will be submitted by the Owner and approved by IHDA prior to initial closing.  Agent must comply with and implement the Integration Plan, which is referenced in Section VI. of the Management Plan Requirement Outline.  (The Integration Plan is not required for those developments which receive Low Income Housing Tax Credits.)

6.
Meetings with Owner and Authority.  Agent agrees to cause an officer of Agent to confer with Owner and Authority and to attend meetings with Owner and/or Authority at any time or times reasonably requested by Owner or Authority.

7.
Marketing Activities.  Agent agrees that the implementation of specific actions in fulfillment of its duties as set forth in the Marketing Plan and this Marketing Agreement, including, but not limited to, advertising, promotion and staffing, are subject to the prior review and approval of Owner and Authority.  Agent shall carry out the marketing activities prescribed in the Plan, observing all requirements of the Regulatory Agreement and the Affirmative Fair Housing Marketing Plan.  Marketing expenses incurred by Agent on behalf of Owner shall be paid by Owner.

8.
Basic Information.  As soon as practicable, but not later than initial closing of the Mortgage Loan, Owner shall furnish Agent with a complete set of approved plans and detailed specifications for the Development, as approved by Authority.  With the aid of this information, Agent shall thoroughly familiarize itself with the character, location, construction, layout, plan and operation of the Development.

9.
Liaison with Architect and General Contractor.  During the construction phase of the Development, Agent shall consult with Owner in order to coordinate marketing concerns as construction of the Development progresses.

10.
Duties of Agent.  In accordance with the terms and conditions of the Regulatory Agreement, the Plan and this Marketing Agreement, Agent shall:

(a)
Cooperate with Owner and the management agent for the Development to coordinate the marketing functions with the management functions under the respective Marketing and Management Agreements for the Development;

(b)
Supervise, coordinate and maintain a separate leasing office and model Units provided and equipped by Owner at the site of the Development;

(c)
At all times have sufficient personnel physically present at the Development for the full and efficient performance of its duties under this Marketing Agreement, including physical presence of responsible persons at such times as the rental office is open for business, which office shall be open during Initial Rent-up not less than                hours per week in accordance with the following schedule:

      Day     

       Hours      

Monday

Tuesday

Wednesday

Thursday

Friday

Saturday

Sunday

Provided, however, that upon written notice from Owner and Authority, Agent shall increase or decrease the staff or rental personnel and/or the number of hours or times the leasing office is open; and provided further, however, that if Owner or Authority, in their sole discretion, deem it advisable to remove the rental office to another location, or to establish additional rental offices, Agent agrees to staff and operate such office or offices as directed by Owner or Authority without an additional fee;

(d)
Supervise and coordinate production and placement of: (1) mass media advertisements; (2) community news articles; (3) public relation releases; (4) brochures, fliers, signs; (5) promotional events and activities; (6) equipment and furnishings for the model units and rental office; and (7) cleaning service for model Units and rental office;

(e)
Show units for rent in the Development to all prospective Tenants;

(f)
Take and process applications for rentals, and if an application is rejected, advise the applicant in writing of the reason for rejection; and dispatch the rejected application, with reason for rejection noted thereon, in accordance with the terms of the Tenant Selection Plan;

(g)
Prepare all Leases and parking permits, and execute such documents in its name, identified thereon as agent for Owner. Leases shall be in a form approved by Owner and Authority. The terms of all Leases shall comply with the pertinent provisions of the Regulatory Agreement and the directives of Authority, but individual Leases need not be submitted for the approval of Owner or Authority.

(h)
Counsel all prospective Tenants regarding eligibility for Units, and prepare and verify eligibility certifications and re-certification for execution by such Tenants in accordance with the Regulatory Agreement and the directives of Authority;

(i)
Negotiate commercial leases and concession agreements, subject to prior approval by Owner and Authority, and execute the same in its name, identified thereon as agent for Owner; provided, however, that commercial rents for the Development shall not be less than the minimum rents approved by Owner and Authority from time to time;

(j)
Collect security deposits, if required, in accordance with the terms of each Tenant's Lease, which security deposits shall be deposited by Agent in the security deposit trust account for the Development, as set forth in Paragraph 12; and

(k)
Perform such other acts and deeds requested by Owner or Authority as are reasonable, necessary and proper in the discharge of Agent's duties under this Marketing Agreement.

11.
Rent Schedules.  Owner shall furnish Agent with rent schedules, as approved by Authority from time to time, showing rents for Units and other charges for facilities and services approved by Authority.  In no event shall such rents and other charges be exceeded without the prior written approval of Authority, pursuant to the Regulatory Agreement, and Owner.  Eligibility for units that are leased at less than such market rents, and the amount of such lesser rents, shall be determined in accordance with the Regulatory Agreement and the directives of Authority.

12.
Security Deposit and Rents.  Agent agrees that payments for security deposits, rentals and all other deposits accepted or received by it from applicants shall be only in the form of checks, money orders, or similar instruments payable as follows:

(a)  Security Deposits.  "[Name of Development] Security Deposit Trust Account"

(b)  Rental and All Other Deposits.   "[Name of Development] Bank Account"

Agent further agrees that it shall display conspicuously in each leasing office at least one sign stating clearly "No cash accepted; payments for security deposits or rent by check or money order only."  Agent agrees to deposit on a daily basis all monies collected or received from applicants or Tenants for security deposits or rents into the appropriate bank accounts identified above, which will have been established by the management agent for the Development.  Agent further agrees to provide a weekly report to such management agent, in a manner approved by Owner and Authority, showing all deposits made to the designated accounts.

13.
Proration of Rents.  Agent agrees to prorate the first month's rent collected from Tenant should Tenant move in on any other day than the first day of the month.  If Tenant's occupancy of the Unit occurs after the 20th of the month, the prorated amount plus the next month's rent shall be collected on or before the first day of occupancy.

14.
Processing Fee.  Agent agrees not to solicit or receive directly or indirectly any commission, bonus, gratuity, fee or any other payment from any person interested in the filing of an application or in the obtaining of a lease except a charge in the sum of                                                             Dollars ($                ) to cover costs incurred by Agent for securing credit information.  Other charges must be expressly approved in writing by Owner and Authority:

15.
Expense Reimbursement.  All obligations or expenses incurred by Agent relating to the rental of Units, including but not limited to the cost of: (a) graphics and signs, (b) public relations and newsletters, (c) model apartments set-up, (d) brochures and printed material, (e) advertising, and (f) rental office equipment and supplies, such as postage, telephone, copying, refreshments, toiletries and stationery, shall be for the account, on behalf of and at the expense of Owner; provided, however, that Owner shall not be obligated to pay Agent's indirect office overhead expenses such as supervision and accounting. 

Owner agrees to reimburse Agent monthly for all such reimbursable expenditures, consistent with the Authority approved marketing budget for each expense category, provided all such expenditures are made in accordance with this Marketing Agreement and the Plan.  Agent shall consult with Owner's designated representative and Authority regarding the timing of such expenditures.  Agent further agrees to pay the cost of furnishing to Owner a written credit bureau report on each rental applicant, which cost of credit reports and processing overhead shall be offset to the extent of the processing fees collected from each applicant in accordance with Paragraph 13 above.

16.
Personnel of Agent.
(a)
Agent shall hire in its own name all personnel required to discharge its duties under this Marketing Agreement.

(b)
Consistent with the Authority-approved marketing budget for the Development, Owner shall reimburse Agent monthly for compensation (including fringe benefits) payable to employees hired by Agent in connection with this Marketing Agreement, including all local, State and Federal taxes and assessments, Social Security taxes, unemployment insurance and workmen's compensation insurance incident to the employment of such personnel.

(c)
Employees designated as marketing agents and responsible for the sales activity, eligibility determinations and processing of applications shall be required to attend, at Authority's request, a sales training and orientation seminar held by Authority from time to time.

17.
Reports and Forms.  Agent shall prepare and submit in a manner and time satisfactory to Owner and Authority all forms and reports required by Owner and Authority.  Such reports and forms shall include, but not be limited to: (a) the Plan; (b) a monthly occupancy report; (c) a monthly statement outlining the expenditures of Agent on behalf of Owner incurred during the previous month; and (d) a weekly report to the management agent for the Development, Owner and Authority regarding deposits.  Agent agrees that representatives of Owner and Authority shall have full and free access, during working hours or on reasonable advance request, to all such records and books of account of the Development, including the right to make photostatic copies of, or excerpts of transcriptions from, such records and books of account and related supporting documents and statements (including but not limited to bank statements, checks paid by banks and check stubs).

18.
Agent's Compensation.  For its services under this Marketing Agreement, Agent shall receive a fee equal to                                      Dollars ($                      ) for each Unit that is initially occupied.  It is expressly agreed that only a Unit upon which rent or prorated rent was paid in the month in question shall be deemed to be an initially occupied Unit.  In addition, Agent may charge Tenants a service fee of not more than                                            Dollars ($                             ) for re-leasing Units where there has been an early termination of a Lease prior to the expiration thereof.  Agent shall impose no other service charge on the Tenants without the express written approval of Owner and Authority.

19.
Expiration and Termination.
(a)
Expiration.  Unless cancelled pursuant to subparagraphs (b), (c), (d) or (e) of this paragraph 18, this Marketing Agreement shall be in effect from the date of execution by Owner and Agent and approval by Authority through the Initial Rent-Up.

(b)
Termination by Mutual Consent.  This Marketing Agreement may be terminated upon the mutual written consent of Owner, Agent and Authority.

(c)
Termination by Owner for Cause.  In the event that Agent shall fail to perform any of its duties hereunder or to comply with any of the provisions hereof, Owner may terminate this Marketing Agreement upon ten (10) day's written notice to Agent and Authority.

(d)
Termination Because of Bankruptcy.  In the event a petition in bankruptcy is filed by or against Agent, or in the event that Agent makes an assignment for the benefit of creditors or takes advantage of any insolvency act, Owner may terminate this Marketing Agreement without notice to Agent, but prompt advice of such action shall be given by Owner to Authority.

(e)
Termination by Authority.  It is expressly understood and agreed between Agent and Owner that Authority shall have the right to terminate this Marketing Agreement, with or without cause, on ten (10) days advance written notice to Owner and Agent; provided, however, that in the event of a default by Owner under the Regulatory Agreement, Authority may terminate this Marketing Agreement immediately upon issuance of a notice of termination to Owner and Agent.  It is understood and agreed that no further or additional liability shall attach to Owner or Authority in the event of such termination, except for Agent's compensation to the date of such termination and except for such liability as may exist hereunder or arising out of acts or obligations predating the date of such termination.

(f)
Accounting Upon Termination.  Within fifteen (15) days after the termination of this Marketing Agreement, Agent shall submit to Owner and Authority a final accounting of all funds received by it to the date of such termination, and after Agent and Owner have accounted to each other with respect to all matters outstanding as of the date of termination, Owner shall furnish Agent security, in form and amount reasonably satisfactory to Agent, against any obligations or liabilities which Agent properly incurred pursuant to the terms of this Marketing Agreement on behalf of Owner.

20.
Assignments.  This Marketing Agreement shall inure to the benefit of and constitute a binding obligation upon Owner and Agent and their respective successors and assigns; provided, however, that Agent shall not assign this Marketing Agreement, or any of its duties hereunder, without prior written consent of Owner and Authority.

21.
Compliance with State and Federal Regulations.  In the performance of its obligations under this Marketing Agreement, Agent shall comply with applicable State and Federal regulations, including but not limited to the regulations referred to in the Regulatory Agreement and the exhibits thereto prohibiting discrimination in employment or in housing on the basis of race, color, creed, religion, national origin, sex, age, familial status, ancestry, unfavorable military discharge, marital status, receipt of governmental assistance, or handicap.

22.
Affirmative Marketing.  Agent agrees to develop and conduct an affirmative marketing program to include but not be limited to: (a) attracting prospective residents of all minority and majority groups, (b) hiring and training of rental staff on a non-discriminatory basis, (c) participating in a community outreach program, and (d) implementing the Affirmative Fair Housing Marketing Plan.

23.
Subordination of Marketing Agreement.  Owner and Agent each acknowledge that this Marketing Agreement is subject and subordinate to the Regulatory Agreement, and that to the extent this Marketing Agreement conflicts with any of the provisions or requirements set forth in the Regulatory Agreement, the Regulatory Agreement shall prevail and control.

24.
Partial Invalidity.  The invalidity of any clause, part or provision of this Marketing Agreement shall not affect the validity of the remaining portions hereof.

25.
Amendment.  This Marketing Agreement constitutes the entire agreement between Owner and Agent and no amendment or modification thereof shall be valid or enforceable except by supplemental agreement in writing, executed by the parties hereto and approved by Authority.

26. Execution of Counterparts.  This Marketing Agreement may be executed in counterparts, and each counterpart shall, for all purposes for which an original of this Marketing Agreement must be produced, constitute a complete original of this Marketing Agreement, but all such counterparts shall constitute one and the same agreement.

27.
Notices.  Any notice, demand, request or other communication which any party may desire or may be required to give to any other party hereunder shall be given in writing, at the addresses set forth below, by any of the following means:  (a) personal service; (b) overnight courier; or (c) registered or certified United States mail, postage prepaid, return receipt requested.

If to Owner:





_____________________________________

_____________________________________         
_____________________________________

_____________________________________                                                             

Attention:____________________________                                                
If to Agent:





_____________________________________

_____________________________________
_____________________________________

_____________________________________

Attention:____________________________                                                
If to IHDA:

Illinois Housing Development Authority

401 North Michigan Avenue

Suite 900

Chicago, IL  60611

Attention: Legal Department

Such addresses may be changed by notice to the other party given in the same manner as herein provided.  Any notice, demand, request or other communication sent pursuant to subsection (a) hereof shall be served and effective upon such personal service.  Any notice, demand, request or other communication sent pursuant to subsection (b) shall be served and effective one (1) day after deposit with the overnight courier.  Any notice, demand, request or other communication sent pursuant to subsection (c) shall be served and effective three (3) days after deposit with the United States Postal Service.

IN WITNESS WHEREOF, the parties hereto have executed this Marketing Agreement as of the day and year first above written:







Owner







        __________________________________

Attest:





By:   __________________________________

By:   ____________________________

Its:   __________________________________







Agent







        __________________________________

Attest:





By:   __________________________________

By:   ____________________________

Its:   __________________________________

Its:   ____________________________


This Marketing Agreement and the Agent appointed herein are approved as of this _______ day of _______________________, 20_____.







ILLINOIS HOUSING DEVELOPMENT AUTHORITY






By:   ___________________________________









Authorized Officer 

1

